some department or functionary of a government, it would be most imperfect and deficient in its political morality, and in that attribute of Deity whose judgments are always tempered with mercy."' Pardon is thus wholly a matter of grace or mercy and not of right. 5 It "is not a right given for a consideration-but a free gift." "A pardon proceeds not upon the theory of innocence, but implies guilt. If there was no guilt, theoretically at least, there would be no basis for pardon." 7 "The offence being 13 Co. Inst., 233. 2 established by judicial proceedings, that which has been done or suffered while they were in force is presumed to have been rightfully done and justly suffered." 8 And, logically, the acceptance of a pardon 9 confesses guilt. 10 "The theory of pardon is preceded by confession of the imputed guilt."" "The pardon is granted on considerations which satisfy the executive that * * * an offender, though guilty, should be pardoned. * * * The pardon goes upon the presumption that the offender, if not already convicted, will be; else he would not need to plead his pardon to the indictment, but would be saved under his plea of not guilty." 12 "No doubt a clear case of innocence presents the strongest ground for the immediate remission of all the penalties of conviction. But that is not in practice the ground upon which pardons are or ought to be based, nor is it the ground upon which the pardoning power in a government is created and sustained. * * * A party is acquitted on the ground of innocence; pardoned through favor. And upon this very ground it is that the pardoning power is never vested in a judge. The effect as Montesquieu remarks, would be to confound all ideas of right, and render it impossible to tell whether a man was acquitted on the ground of innocence, or pardoned, though guilty, on the ground of mercy. * * * If the party convicted be innocent, nothing short of an utter abrogation of the sentence, restitution of all that he has paid, and compensation for all that he has suffered, can fill the measure of justice. Nothing of this sort is contemplated or effected by a pardon; the theory of innocence is as mischievous in its tendency as it is at war with the fundamental But it has been impossible for the courts to avoid more practical considerations, and they have often admitted other grounds of kardon, although in many cases at the same time inconsistently maintaining, by implication at least, the theory of grace.
"It [pardon] proceeds upon the idea of innocence. The power is given to the executive to relieve against the possible contingency, under all systems of laws, of a wrongful conviction. And as all good governments are founded upon essential equity, the sovereign authority will not permit, so far as it can be prevented consistently with the maintenance of general laws, injustice to be done." "It is, in effect, a reversal of judgment, a verdict of acquittal, and a judgment of discharge thereon. * * * Though sometimes called an act of grace and mercy, a pardon; where properly granted, is also an act of justice, supported by a wise public policy."' " "The very nature and necessity of such an authority in every government arises from the infirmities incident to the administration of human justice."' 8 "We can scarcely think it compatible with the genius of liberal government and free institutions, that there should be no shield to protect an individual against a tyrannical exercise by a judge of his power to punish for 2s Green The courts sometimes regard pardon as a kind of equity in the narrow sense. "The pardoning power * * * answers about the same purpose in the administration of criminal matters that equity does in the administration of civil matters. Equity supplies that wherein the law by reason of its universality is deficient; and pardons supply that wherein the criminal law by reason of its universality is deficient." 22 This, in the opinion of Hawkins, 3 should act as a restraint upon the executive: "The law * * * seems to have intrusted the king with this high prerogative, upon the special confidence that he will spare those only whose case, could it have been foreseen, the law itself may be presumed willing to have excepted out of its general rules, which the wit of man cannot possibly make so perfect as to suit every particular case." "Pardons and remissions are in derogation of the law, and should never be extended except in cases which, could the law have foreseen, it would have excepted from its operation. Reformation is also recognized as a ground of pardon, 5 and so is expiation of the offense.
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All of these views which consider the merits of the individual are of course absolutely incompatible with the strict doctrine of grace. Moreover it is impossible to harmonize this doctrine with the modem idea of government by the people and for the people. "Mercy-divine attribute! often necessary to the best: sometimes 21 E.g., Rex. v due to the worst: and, from the infirmities of our nature, always to be regarded when circumstances will admit of it. But how, in public concerns, this is to be accomplished with just attention to the general welfare, has, in every age, been ja desideratum with statesmen and legislators. For, in human associations, other considerations, as well as the dictates of mercy, must be attended to. Compassion for the individual must frequently yield to the safety of the community. Society proceeds upon that principle. * * * The makers of the Constitution, considering that, although, in representative governments, the laws should be mild, they ought to be executed; and that, although a power to pardon, which had often been abused in England, should exist somewhere, it ought never to be exercised without proper cause, framed the clause," etc. 27 The pardoning power "cannot be treated as a privilege. It is as much an official duty as any other act. It is lodged in the Governor, not for the benefit of the convict only, but for the welfare of the people, who may properly insist upon the performance of that duty by him, if a pardon is to be granted. '2 1 "The power of pardon is founded on considerations of the public good, and is to be exercised on the ground, that the public welfare, which is the legitimate object of all punishment, will be as well promoted by a suspension as by an execution of the sentence." 29 Indeed the courts recognize the fact that at times pardon is extended wholly upon grounds of public policy with no regard whatever to the interests of individuals, as where the number of offenders is very great. 30 In short, "the grace of the people,"' 's should be bestowed for the benefit of the people. But "grace" from this standpoint has no meaning. Neither delegated "grace," nor an abuse
